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 1.  TIME:  9:00   CASE#: MSC18-02264 
CASE NAME: MACKIE VS GOLDMAN 
HEARING ON MOTION TO/FOR CONTINUE TRIAL FILED BY LAURA MACKIE, 
MICHAEL HAGUE 
* TENTATIVE RULING: * 
 

Plaintiffs filed and electronically served a motion for summary judgment on August 23rd, 

2021.  Given that Code of Civil Procedure section 437c(a)(2) requires that a motion for summary 

judgment be served 75 days before the hearing, plus two days for electronic service, the earliest 

date upon which the motion could be heard was November 8, 2021.  The Court does not have 

discretion to shorten that time period. Section 437c(a)(3 ) requires that motions for summary 

judgment be heard thirty days (or more) before trial “unless the court for good cause orders 

otherwise.”  Trial in this matter was set for December 6, 2021.  Upon receiving the motion, and 

ascertaining the court’s calendar availability, the clerk set the hearing for the soonest date after 

November 8 on which a summary judgment motion could be heard, which was December 2, 

2021. 

Plaintiffs move either to allow the motion for summary judgment to be heard later than 30 

days before trial, or in the alternative, to continue the trial date.  

Plaintiffs waited until the last possible time to file the motion, and then found that they 

had miscalculated the schedule, and that they had erroneously assumed that the clerk would set 

the matter for hearing on the first allowable day, without any allowance for potential calendar 

congestion.   

The Court will not allow the motion to be heard four days before the trial date.  The 

purpose of a summary judgment motion, and the thirty-day limit is, in part, to potentially resolve 

the matter soon enough that the parties may be spared the final preparation for trial.  This 

purpose would be defeated by holding the motion hearing four days before the trial. 

Continuance of the trial is a different matter.  A two-month continuance will not prejudice 

the parties, and will fit the Court’s calendar.  Accordingly, the trial is continued to February 14, 

2022, 9:00 a.m., and the Issue Conference is set for January 20, 10:00 a.m. 

 

  

  
 2.  TIME:  9:00   CASE#: MSC18-02264 
CASE NAME: MACKIE VS GOLDMAN 
HEARING ON MOTION TO/FOR ORDER SHORTENING TIME TO HEAR MSJ FILED 
BY LAURA MACKIE, MICHAEL HAGUE 
* TENTATIVE RULING: * 
 
 See Line 1. 
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 3.  TIME:  9:00   CASE#: MSC19-00149 
CASE NAME: ANGLIN VS. SONNIKSON AND STORD 
SPECIAL SET HEARING ON: COMPLIANCE HEARING SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Counsel and the Administrator’s declarations show that the funds have been distributed, except 
for the final distribution of uncashed check amounts to the cy pres recipient, and the hold-back 
of attorney’s fees.   Counsel also has submitted a proposed Amended Judgment.  After the 
Amended judgment is entered by the Court, the funds may be disbursed to the cy pres recipient, 
the remaining attorney’s fees may be disbursed to counsel, and the matter will be completed. 
 

  

 4.  TIME:  9:00   CASE#: MSC19-00881 
CASE NAME: CREEKSIDE WALK VENTURES VS. AR 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of CREEKSIDE WALK 
VENTURES, LLC., FILED BY ARBOR BUILDING GROUP, INC., 
* TENTATIVE RULING: * 
 
 Without opposition, the demurrer is sustained, without leave to amend. 

  

 5.  TIME:  9:00   CASE#: MSC19-01155 
CASE NAME: BRADFORD VS. CHEVRON 
HEARING ON MOTION TO/FOR TO CONT THE DEADLINE FOR FILING OF 
CLASS CERT MOTI FILED BY BRIAN WHITE, LIZA MOSQUERIOLA, JASON 
* TENTATIVE RULING: * 
 
Without determining who bears primary responsibility for the delays associated with the attempt 
to mediate the matter, it appears that the matter will not be ready for filing the motion to certify 
class by the current January 2, 2022 deadline.  The deadline is extended to April 1, 2022. 

  

 6.  TIME:  9:00   CASE#: MSC19-01377 
CASE NAME: DUHE VS. HOSPITAL COURIERS 
HEARING ON MOTION TO/FOR FINAL APPROVAL OF CLASS SETTLEMENT 
FILED BY ROBIN DUHE 
* TENTATIVE RULING: * 
 

 Plaintiffs Robin Duhe, Pamela Baldwin, and Kia Martin move for final approval of their 
class action settlement with defendant Hospital Couriers Nevada, LLC.  They separately move 
for approval of attorney’s fees, costs, settlement costs, and representative payments, but the 
motions will be considered together. 

A. Background and Settlement Terms 
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The original complaint was filed July 9, 2019.  It is a class action complaint alleging that 
defendant violated the Labor Code by filing to provide meal and rest periods, unpaid “off the 
clock” work, failure to pay minimum wage, overtime pay, and premium pay, and failure to 
provide wages when due.   In addition it alleges that defendant violated the federal Fair Credit 
Reporting Act (15 U.S.C. § 1681b) (“FCRA”), by failing to make required disclosures and failing 
to obtain proper consent before running credit checks on employees and prospective 
employees.  It also includes PAGA allegations, which were added in the First Amended 
Complaint, filed October 22, 2019.   

The settlement would create a gross settlement fund of $1,402,500.  The class 
representative payment would be $5,000 to each of the three plaintiffs.  Counsel’s attorney’s 
fees would be $467,500 (33% of the settlement).  Litigation costs would not exceed $25,000.  
The settlement administrator (ILYM Group) would cap its costs at $20,000.  PAGA penalties 
would be $50,000, resulting in a payment of $37,500 to the LWDA.  Thus, the net settlement 
amount available to the class would be $885,000.  The fund is non-reversionary.   

The settlement provided that the gross settlement amount could be increased once a 
final calculation of California Class workweeks was made.  The workweeks increased from an 
estimate of 20,000, to a total of 21, 222, which resulted in an increase of about $8,000, i.e., to 
$1,410,575.57. 

The proposed settlement actually would certify two classes.  The first, the “California 
class” would include all non-exempt employees who worked for defendant in California from July 
9, 2015 to October 18, 2020. It consists of 495 members. Funds would be apportioned based on 
the number of work weeks during the class period.  The second, the “FCRA class” would consist 
of employees or prospective employees of defendant in the United States “for whom Defendant 
procured a background check during the FCRA Class Period, for whom Defendant has record of 
last known address, telephone number, and/or email address.”  It has 611 members.  The total 
amount allocated to the FCRA class would be $61,100, divided up per capita (i.e., about $100 
per member).  

Based on the estimated class size for the California class, the average net settlement 
share is about $41 per work week, or $1,664 per member. 

The class members will not be required to file a claim.  Class members may object or opt 
out of the settlement.  They may dispute their number of work weeks.  Various prescribed 
follow-up steps will be taken with respect to mail that is returned as undeliverable.  Uncashed 
checks would be cancelled and would be provided to a cy pres recipient, Contra Costa Senior 
Legal Services, pursuant to Code of Civil Procedure section 384.   Plaintiff’s counsel have no 
relationship with the cy pres recipient. 

After preliminary approval, the settlement administrator mailed notice to 610 class 
members.  46 notice packages were returned as undeliverable.  Follow-up located 35 new 
addresses, and those packages were remailed.  11 were again returned as undeliverable.  As of 
September 3, 2021, no requests for exclusion or objections were received. 

Substantial formal discovery was undertaken, and the matter settled after meeting with 
an experienced mediator.   
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Counsel also has provided a summary of a quantitative analysis of the case, and how 
the settlement compares to the potential value of the case, after allowing for various risks and 
contingencies. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
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always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees, costs, representative payments, and settlement administration costs 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, 

the Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether 

the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)   

In conjunction with this motion, counsel has provided information concerning the 

attorney’s fees.  The estimated lodestar is $402,014.75.  The requested one-third of the gross 

settlement amount is $470,191, creating an implied multiplier of about 1.17.  The total hours 

spent is approximately 708, and the hourly rates range from $475 to $795.  The hours, rates, 

and implied multiplier are sufficiently reasonable that, for cross-check purposes, no adjustment 

to the requested fee is necessary.  The requested fees are approved. 

Litigation costs of $20,276.18 (under the cap of $25,000), are reasonable and are 

approved. 

Settlement administration costs of $20,000 are reasonable and are approved. 

As to the requested representative payment of $5,000 for each plaintiff, criteria for 

evaluation of such requests are discussed in Clark v. American Residential Services LLC (2009) 

175 Cal.App.4th 785, 804-807.  Ms. Duhe attests that she took some risk of liability for costs in 

the matter was not successful, and that knowledge of her participation could affect future 

employment in the field.  She did not keep records, but estimates that she spent 70-80 hours on 

the matter.  She signed a general release, although she does not indicate that she had any 

individual claims with value.  Pamela Baldwin attests to similar facts, although she joined in the 

case at a later stage.  She estimates that she spent 40-50 hours on the case.  Kia Martin’s 

declaration is similar, also noting that she joined in the case at a later stage.  She also estimates 

that she spent 40-50 hours on the case.  Although the participation of all three plaintiffs may not 

have been necessary, each plaintiff requests only $5,000.  Each payment is approved. 

D. Discussion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, 

and adequate to justify final approval.  The analysis of the value of the case is sufficient for 

current purposes. 

E. Conclusion 
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Counsel are directed to prepare an order reflecting this tentative ruling, and the other 

findings in the previously submitted proposed order and a judgment.  The judgment must 

provide for a compliance hearing after the settlement has been completely implemented.  The 

date should be selected in consultation with the Department Clerk.  Plaintiffs’ counsel are to 

submit a compliance statement one week before the compliance hearing date.  5% of the 

attorney’s fees are to be withheld by the claims administrator pending satisfactory compliance 

as found by the Court.   

 

  

 7.  TIME:  9:00   CASE#: MSC19-01377 
CASE NAME: DUHE VS. HOSPITAL COURIERS 
HEARING ON MOTION TO/FOR AWARD FO ATTY FEES, COSTS AND SRVC 
AWARDS FILED BY PAMELA BALDWIN, ROBIN DUHE, KIA MARTIN 
* TENTATIVE RULING: * 
 
 See line 6. 

  

 8.  TIME:  9:00   CASE#: MSC20-01316 
CASE NAME: SMITH VS CITY OF CONCORD 
HEARING ON MOTION TO/FOR DISCOVERY OF PEACE OFFICER RECORDS 
(PITCHESS) FILED BY REX G SMITH 
* TENTATIVE RULING: * 
 
Hearing required.  The City is to be present in person with the custodian of records, so that if the 
Court finds that good cause has been shown, the Court may conduct in camera review of the 
records. 

  

 9.  TIME:  9:00   CASE#: MSC20-01626 
CASE NAME: LIU VS GREEN 
HEARING ON MOTION TO/FOR SET ASIDE JUDGMENT FILED BY CHRIS 
DAVIDSON 
* TENTATIVE RULING: * 
 
Before the Court is the continued hearing on the motion to set aside the default and default 

judgment entered against defendant Chris Davidson. For the reasons set forth, the Court grants 

the motion. The default entered against defendant Chris Davidson and the default judgment 

against defendant Davidson shall be vacated. Defendant Davidson shall file his answer to the 

Complaint by October 18, 2021.  
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The Court has reviewed and considered the Declaration of Chris Davidson filed in support of the 

motion. Under the liberal standards for granting relief from a default and default judgment under 

Code of Civil Procedure § 473(b), the Court finds that the Davidson Declaration shows sufficient 

evidence that the default and default judgment were entered based on mistake, surprise, and 

excusable neglect to warrant granting relief. (See Zamora v. Clayborn Contracting Group, Inc. 

(2002) 28 Cal.4th 249, 256 ["'the provisions of section 473 … are to be liberally construed and 

sound policy favors the determination of actions on their merits'"]; Minick v. City of Petaluma 

(2016) 3 Cal.App.5th 15, 24 ["Unless inexcusable neglect is clear, the policy favoring trial on the 

merits prevails," quoting Elston v. City of Turlock (1985) 38 Cal.3d 227, 235]; Austin v. Los 

Angeles Unified School District (2016) 244 Cal.App.4th 918, 929 [any doubts to be resolved in 

favor of granting relief under Code of Civil Procedure § 473(b)].)  

In addition, there is no opposition to the motion, and no evidence that Plaintiff will be prejudiced 

if relief is granted.  

 

  

10.  TIME:  9:00   CASE#: MSC21-00391 
CASE NAME: SUSINO ET AL. VS CHEVRON CORP. 
HEARING ON DEMURRER TO COMPLAINT of SUSINO FILED BY TEXACO INC., 
* TENTATIVE RULING: * 
 

 Texaco’s demurrer to claims brought by plaintiff Carmelo Susino in her capacity as 

successor in interest to Luciano Susino is overruled.  Defendant shall file and serve its Answer 

on or before October 21, 2021. 

Background 
 
This is a survivor and wrongful death action under the Jones Act (See 46 U.S.C. § 

30104.).  Defendant demurs to the survivor part of it. 
 
Plaintiff alleges that her husband, decedent Luciano Susino, was exposed to asbestos 

between 1978 and 1980 on ships owned by defendant Texaco and that in December 2017 he 
was diagnosed with mesothelioma, from which he died on March 5, 2018.  (See Opp., p. 8, fn. 
3.)  Plaintiff filed suit nearly three years later, on March 3, 2021. 

 
The Jones Act states, “Except as otherwise provided by law, a civil action for damages 

for personal injury or death arising out of a maritime tort must be brought within 3 years after the 
cause of action arose.”  (46 U.S.C. § 30106.)   

 
The parties agree that this three-year statute of limitations applies to the survivor claim.   

They disagree on when the survival claim “arose.”  Plaintiff brought this action within three years 
of the date of death, but three years and three months after the mesothelioma diagnosis.  Under 
the facts of this case, defendant argues that the cause of action arose when decedent received 
the mesothelioma diagnosis.  Plaintiff argues it arose only after decedent learned of or 
suspected his injury and its cause, that this date is not shown on the face of the complaint, and 
therefore, that the demurrer must be overruled.  For the reasons stated below, the court agrees. 
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Discussion 
 
The parties agree that cases under Federal Employees Liability Act (“FELA”) and the 

Jones Act apply equally to this case.  Under those acts, the statute of limitations begins to run 
when the cause of action accrues.  (See Taurel v. Central Gulf Lines, Inc. (5th Cir. 1991) 947 
F.2d 769, 771.)  In a latent injury case, the cause of action accrues “on the date the plaintiff 
discovers, or reasonably should have discovered, both the injury and its cause.”  (Ibid.)  “A 
latent injury is one that may be undiscoverable until long after the tortious act causing the injury 
has occurred and the applicable limitations period has run.”  (Ibid.)  Asbestosis and 
mesothelioma are considered latent injuries and subject to this discovery rule of accrual.  
(Taurel, supra; see Curry v. Conrail (W. Dist. Pa. 1991) 766 F. Supp. 380 (applying discovery 
rule to lung cancer from exposure to asbestos).)    

 
The discovery rule does not “provide an escape for plaintiffs who are aware that some 

type of injury exists yet who choose to ignore it by failing to seek diagnosis and investigate the 
cause.”  (Fries v. Chicago & Northwestern Transp. Co. (7th Cir. 1990) 909 F.2d 1092, 1095.)   

 
Nevertheless, what constitutes a reasonable investigation after discovery of injury and 

what that investigation would have disclosed are ordinarily questions of fact.   (See O'Connor v. 
Boeing N. Am. (9th Cir. 2002) 311 F.3d 1139, superseded to the extent it held that the California 
discovery rule was preempted by a broader discovery rule under CERCLA, as stated in In re 
Methyl Tertiary Butyl Ether Prods. Liab. Litig., 2009 U.S. Dist. LEXIS 114450, p. 7 (“Whether 
Plaintiffs would have suspected on the basis of these media reports that Defendants' 
contamination caused their injuries, in light of the evidence that the parties presented, is 
fundamentally a question of fact”); Curry, supra, 766 F.Supp. at 383  (“Viewing the evidence in a 
light most favorable to plaintiff, we are satisfied there remains a material issue of fact as to when 
plaintiff possessed sufficient information or facts to indicate that plaintiff decedent's illness and 
death may have been asbestos-related.”) 

 
Defendant appears to cite only one case where the date of discovery and accrual was 

decided as a matter of law.  While that case resolved the issue on a motion to dismiss under 
federal law, it did so only after considering the plaintiff’s deposition testimony that the hearing 
loss he suffered got worse when he worked and that he knew of no cause for it other than work.  
(Fries, supra, 909 F.2d at 1096.)   

 
Various cases have held that a cancer diagnosis may not compel any investigation of 

possible tort liability at all, given that there are “many suspected causes of cancer many of 
which are natural or non-negligent and would not give rise to a legal cause of action. Thus, a 
potential plaintiff, on learning that he has cancer, lacks the usual incentive to investigate the 
possibility that the known injury may give rise to a legal claim.”  (See O'Connor v. Boeing N. 
Am., supra, 311 F.3d at 1150 (quoting another case and holding that the trial court erred in 
granting summary judgment as to plaintiff’s claim concerning various cancers he developed 
after exposure to radioactive substances); York v. BNSF Ry. Co., 2019 U.S. Dist. [Colo.] LEXIS 
27644, p. 13-14 (“the question is not whether York was certain that his injury came from work, or 
whether he had a final diagnosis in hand, but whether he was armed with the essential 
knowledge necessary to investigate his work as a potential cause. While this standard sets a 
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low bar, and this case is a close call, there is nothing available on this record that could lead the 
Court to find that a reasonable person in York's position would have considered his work a 
potential cause of bladder cancer by May 2, 2014. Though BNSF makes much of the fact that 
York knew he was exposed to asbestos and diesel exhaust during his tenure with the railroad, 
such exposure occurred at least thirteen years before the injury manifested itself, and BNSF has 
not shown how it was reasonable, as a matter of law, for York to make the mental leap from 
possible exposure in 1991 to cancer in 2014.”) 
 

Defendant claims these and other cases cited by plaintiff are distinguishable because 
this case does not involve just any cancer, but mesothelioma, and that by 2017 it was well 
known that mesothelioma is caused by exposure to asbestos.  (See Opening Brief at 5:12 
(mesothelioma is the “signature tumor of asbestos exposure); see also 8:28-9:1 and Reply Brief 
at 4:28-5:1.)  The problem with this assertion is that it is not shown on the face of the pleadings.  
But that is all the court may consider on a demurrer.  (Rea v. Blue Shield of California (2014) 
226 Cal.App.4th 1209, 1223.)  Further, the court may not sustain a demurrer if the face of a 
complaint shows the claim may be time-barred, only if the face of the complaint shows “clearly 
and affirmatively” that the claim is time-barred.  (Lee v. Hanley (2015) 61 Cal.4th 1225, 1232.)  
That is not the case here.  (See also CCP § 340.8 (c)(2) (“Media reports regarding the 
hazardous material or toxic substance contamination do not, in and of themselves, constitute 
sufficient facts to put a reasonable person on inquiry notice that the injury or death was caused 
or contributed to by the wrongful act of another.”) 

 
The demurrer is overruled. 

 

  

11.  TIME:  9:00   CASE#: MSC21-00916 
CASE NAME: WOOD VS MALGESINI, ET AL. 
HEARING ON DEMURRER TO COMPLAINT of WOOD FILED BY FCI LENDER 
SERVICES, INC. 
* TENTATIVE RULING: * 
 
 Hearing vacated.  Dismissal filed of entire case 9/24/21. 

  

12.  TIME:  9:00   CASE#: MSC21-01416 
CASE NAME: MURRY VS MILLENNIUM USA, LLC 
HEARING ON DEMURRER TO COMPLAINT of MURRY FILED BY MILLENNIUM 
USA, LLC, RUBEN RIVERA 
* TENTATIVE RULING: * 
 

Defendants Millennium USA, LLC and Ruben Rivera, joined by defendant Hosting 
Source (collectively “defendants”), bring this demurrer to the complaint filed by plaintiff, Petra 
Murry, on the grounds that she “fails to state a claim.” As further discussed below, the demurrer 
is sustained with respect to the third cause of action, without leave to amend, and 
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otherwise overruled. Defendants shall file and serve their answers on or before October 18, 
2021. 

Background 

Plaintiff claims defendants, who operate jointly (Complaint, ¶¶8-14), induced her to enter 
into a contract to purchase a cryptocurrency “mining rig” for the purposes of mining Ethereum, 
and for necessary hosting services to conduct the mining. The agreement required plaintiff to 
pay $7,100 ($5,300 for the rig and $1,800 for hosting), in exchange for which plaintiff would 
receive a fully operational rig within 14-21 days. (Complaint, ¶¶33, 51.) Plaintiff was told that 
through purchasing a rig, she would earn a daily passive income/profit of approximately $193 
beginning February 1. 2021. (Complaint, ¶¶24, 38, 51.) Defendants failed to deliver the rig and 
plaintiff was offered her money back, but she refused. (Complaint, ¶36.) Plaintiff has suffered 
financial harm from not having received the rig and therefore not being able to earn anything 
from mining Ethereum. (Complaint, ¶¶46-48.) 

Plaintiff filed her complaint on July 12, 2021, asserting four causes of action against all 
defendants: (1) Intentional Misrepresentation, (2) Breach of Agreement, (3) Unjust Enrichment, 
and (4) Fraud in the Inducement. 

After efforts to meet and confer with plaintiff, and parties’ failure to reach an agreement 
(see Declaration of Chris Wellman), Millenium and Rivera demurred on August 13, 2021, on the 
basis that all causes of action “fail[] to state a claim.” (See Notice of Motion and Motion for 
Demurrer.) On September 14th, defendant Hosting Source, LLC filed a “joinder” in the present 
demurrer, but did not assert any additional argument.  

A hearing was set for September 23, 2021. While the demurrer papers were served on 
plaintiff on August 4th, plaintiff received no notice of the hearing date until September 21, 2021. 
As a result, plaintiff filed a late opposition on September 22nd, the same day the Court’s tentative 
ruling was posted. In the tentative ruling, the Court observed this lack of notice and continued 
the hearing to October 7, 2021, requiring any reply brief be filed by September 30th. Millenium 
and Rivera timely filed a reply. 

The demurrer argues plaintiff’s allegations fall short of fraud, and that the most she can 
allege is a breach of contract, which she has not correctly done. Defendants further argue that 
the plaintiff’s refusal to accept a return of her money means she cannot sue for unjust 
enrichment.  

Analysis 

A demurrer lies where "the pleading does not state facts sufficient to constitute a cause 
of action." (Code Civ. Proc, § 430.10 (e).) For purposes of ruling on a demurrer, material facts 
properly pleaded in the complaint must be taken as true. (Serrano v. Priest (1971) 5 Cal.3d 584, 
491.) “If the complaint states a cause of action under any theory, regardless of the title under 
which the factual basis for relief is stated, that aspect of the complaint is good against a 
demurrer.” (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.)  

Fraud (1st and 4th C/A) 

The first cause of action for “intentional misrepresentation” and the fourth cause of action 
for “fraud in the inducement,” are essentially fraud causes of action. Among the elements of 
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fraud is a representation with knowledge of its falsity. (Hinesley v. Oakshade Town Center 
(2005) 135 Cal.App.4th 289, 294.) Defendants assert that plaintiff failed to plead this element. 

"Because knowledge is a fact, it is sufficiently pleaded by the general averment that the 
defendant knew the representation was false . . . . How the defendant acquired that knowledge, 
what his or her sources were, would be evidentiary and unnecessary." (5 Witkin (5th ed. 2008) 
Cal. Procedure, Pleadings, § 726, citing Crouch v. Wilson (1920) 183 Cal. 576, 579.) Plaintiffs 
are required to allege ultimate facts, not evidence. (Careau & Co. v. Security Pacific Business 
Credit, Inc. (1990) 222 Cal.App.3d 1371, 1390.) Here, plaintiff’s assertions that defendants “had 
no intention” of complying with their promises are sufficient. (See Complaint, ¶¶48, 61.) Whether 
defendants had trouble delivering the machines, or whether they held onto the money and “did 
not use” it, undermining fraudulent intent, as they argue (Demurrer, 7:7-10), is beyond the scope 
of a demurrer.  

Defendants rely on Food Safety Net Services v. Eco Safe Systems USA, Inc. (2012) 209 
Cal.App.4th 1118. In that case, the court simply held that “to establish a claim of fraudulent 
inducement, one must show that the defendant did not intend to honor its contractual promises 
when they were made.” (Id. at 1132.) Notably, Food Safety arose in the context of a motion for 
summary judgment, and therefore did not address how the fraud must be pleaded.  

The procedural posture in Food Safety is also critical to defendants’ economic loss rule 
argument. First observing that the rule does not bar fraudulent inducement claims so long as 
plaintiff can show tortious conduct independent of a breach, the court then engaged in the 
burden-shifting analysis applicable to motions for summary judgment, concluding the evidence 
of truth was not rebutted by any evidence offered in opposition and, as a result, there was no 
triable issue of fact. (Food Safety, supra, 209 Cal.App.4th at 1130-1132.) Here, independent of 
what plaintiff may need to show via evidence, nothing in the complaint rules out fraud. 

The demurrer to the first and fourth causes of action is overruled.  

Breach (2nd C/A) 

The second cause of action is for breach of contract. Paragraph 51 of the Complaint 
adequately alleges the terms of the agreement, and the other paragraphs allege the other 
elements. The Court notes that defendants did not demur on the ground that the pleading fails 
to specify whether the contract is written oral under Code of Civil Procedure section 430.10(g), 
but on the ground that the cause of action fails to “state a claim.” The demurrer to the second 
cause of action is overruled. 

Unjust Enrichment (3rd C/A) 

The third cause of action is for unjust enrichment. Unjust enrichment requires, among 
other things, that the defendant has retained and refused to return funds to which plaintiffs are 
entitled. The complaint, however, specifically alleges that plaintiff was offered a refund of her 
money, and that she expressly declined it. (Complaint, ¶36.) This refusal to accept the return of 
plaintiff’s money contradicts her pleading, and cannot be addressed by amendment. The 
demurrer to the third cause of action is sustained, without leave to amend. 

Violations of CRC 1.201(a)(2) 

Plaintiff’s Complaint, Exhibit 4 and Exhibit 6, contains certain account numbers in 
violation of court rules which state:  
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To protect personal privacy and other legitimate interests, parties and their attorneys 
must not include, or must redact where inclusion is necessary, the following identifiers 
from all pleadings and other papers filed in the court's public file, whether filed in paper 
or electronic form, unless otherwise provided by law or ordered by the court:  

[…]  

(2) Financial account numbers. If financial account numbers are required in a pleading or 
other paper filed in the public file, only the last four digits of these numbers may be used.  

(California Rules of Court, rule 1.201(a)(2).)  

The Clerk is hereby ordered to redact these exhibits in the Court’s public file as follows:  

 On page two of Exhibit 4, the account number shall be redacted.  

 On Exhibit 6, which is a single page, the account number shall be redacted in 
both locations where it appears. 

The only permitted change is redaction of the account numbers in these two exhibits. No 
other change may be made without further Court order. Parties shall ensure privacy interests 
are protected in all future filings.  

Joinder 

The joinder filed by Hosting Source, LLC is allowed. 

 

  

13.  TIME: 10:00   CASE#: MSC18-01416 
CASE NAME: SHEFAYEE VS. SAHAR 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Continued by ex parte application to 10/18/21 at 9 a.m. 

                                                 ADD ON 

14.  TIME:  9:01  CASE#: MSN21-0980 
CASE NAME: DISCOVERY BUILDERS, INC. VS CITY OF BRENTWOOD 
HEARING ON DEMURRER TO CIVIL PETITION of DISCOVERY BUILDERS, 
INC. FILED BY CITY OF BRENTWOOD, CITY COUNCIL OF THE CITY OF 
* TENTATIVE RULING: * 
 

Respondents the City of Brentwood and the City Council of the City of Brentwood’s 

demurrer to the first cause of action for a writ of mandate is overruled. Respondents shall file 

and serve their answer by November 4, 2021.  

A case management conference is scheduled for January 12, 2022, at 8:30 a.m. 
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Respondents demur to cause of action one. Cause of action one for a writ of mandate is 

based on two alleged errors: (1) failure to provide a fair and impartial hearing due to bias of two 

city councilmembers and (2) failure to make findings that are supported by the evidence (i.e. 

failure to comply with Topanga Ass'n for a Scenic Community v County of Los Angeles (1974) 

11 Cal.3d 506.) “[A]demurrer does not lie to a part of a cause of action.” (Grieves v. Superior 

Court (1984) 157 Cal.App.3d 159, 163.) In order for the Respondents’ demurrer to be sustained they 

must show that both portions of the writ claim fail.  

Bias of City Councilmembers 

“A councilman has not only a right but an obligation to discuss issues of vital concern 

with his constituents and to state his views on matters of public importance.” (Fairfield v. 

Superior Court of Solano County (1975) 14 Cal.3d 768, 780.) “Campaign statements, however, 

do not disqualify the candidate from voting on matters which come before him after his election.” 

(Id. at 781.)  

“The ‘standard of impartiality required at an administrative hearing is less exacting than 

that required in … judicial proceeding[s].’  [Citation.] It is recognized that ‘administrative decision 

makers are drawn from the community at large. …  Holding them to the same standard as 

judges, without a showing of actual bias or the probability of actual bias, may discourage 

persons willing to serve and may deprive the administrative process of capable decision 

makers.’ [Citation.] (Nasha v. City of Los Angeles (2004) 125 Cal.App.4th 470, 483.) 

“[T]here were some situations in which a decision maker should be disqualified because 

of the ‘probability’ of bias, such as when the decision maker has a personal or financial interest 

in the outcome, or is either familially or professionally related to the litigant. [Citation.]” 

(BreakZone Billiards v. City of Torrance (2000) 81 Cal.App.4th 1205, 1237.)  The party claiming 

bias must show “ ‘an unacceptable probability of actual bias on the part of those who have 

actual decisionmaking power over their claims.’ [Citation.]” (Id. at 1236.) This is proven with 

“concrete facts”. (Id. at 1237.)  

In Clark v. City of Hermosa Beach (1996) 48 Cal.App.4th 1152, the court found evidence 

that a specific city councilmember was biased against a project because if the project was 

approved it would block the view from that councilmember’s homes. (Id. at 1172-1173.) The 

court also noted that this councilmember had personal animosity towards the individuals who 

had proposed the project, which contributed to his conflict of interest. Evidence of this personal 

animosity included that the councilmember would “run by [petitioners’] windows and yell ‘loud, 

obnoxious noises in the morning’ and one time the councilmember urinated on petitioners’ 

house and their planter. (Id. at 1167, fn. 12.) The court went on to note that the entire city 

council was biased because it was attempting to impose a construction moratorium by voting 

against three similar projects (which required only a majority vote) after the city was 

unsuccessful in getting a construction moratorium passed (which required a four-fifths vote of 

the Council. (Id. at 1173.)  
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In Petrovich Development Co., LLC v. City of Sacramento (2020) 48 Cal.App.5th 963 a 

city councilmember was found to be biased and thus, the applicant was denied a fair hearing. 

The court found that the councilmember’s prior statements against the development as originally 

proposed were insufficient to show bias. (Id. at 974.) Similarly, the councilmember’s 

membership in a group that oppose the project did not show bias. (Id. at 974.) There was 

however, evidence of unacceptable bias by the councilmember. The councilmember appeared 

to be counting or gathering votes against the project from other councilmembers. The 

councilmember exchanged multiple text messages and emails with a group that was appealing 

a condition use permit to the city council. The communications went beyond exchanges of 

information with a constituent to include statements that suggested the councilmember was 

coaching the group on the appeal. The councilmember also presented a “talking points” 

document during the hearing, which supported denying the project, and which contained points 

very similar to an email from the group to the councilmember. (Id. at 975-976.)  

In Woody's Group, Inc. v. City of Newport Beach (2015) 233 Cal.App.4th 1012, a 

councilmember was found to biased where he voiced opposition to a project, the councilmember 

was the person who had appealed approval of the project to the city council (where he was a 

member) and then tried to convince the other councilmembers to vote against the project.  

In Nasha v. City of Los Angeles (2004) 125 Cal.App.4th 470 a member of the planning 

commission wrote an article opposing a project before voting against that project, which the 

court found was sufficient evidence of the probability of bias. (Id. at 484.) Nasha is 

distinguishable, however, since there the biased member made statements in an article within a 

month of voting on the project. The statements were not made as part of a campaign, which 

seems unlikely given that planning commission members are often appointed, not elected.  

Here, Petitioners allege that two councilmembers, Mendoza and Meyer, were biased 

because they both opposed Petitioners’ project while running for city council and Mendoza 

circulated a petition against the project. (Pet. ¶ 21.) Later, when on the city council, the two 

councilmembers voted against the project. (Pet. ¶27.) The Petition alleges that one 

councilmember, Mendoza, expressed clear opposition to the project. (Pet. ¶21.) The Petition 

also alleges that a second councilmember, Meyer, expressed similar opposition to the project, 

although the statements attributed to Meyer also suggested the Meyer was not opposed to all 

versions of the project. (Pet. ¶22.) These comments were made before Mendoza and Meyer 

were elected to the City Council. Petitioner also alleges that these two city councilmembers 

used intermediaries to discuss the project with other members of the city council prior to the 

council’s vote on the project. (Pet. ¶23.) As the only example provided, Petitioner alleges that an 

individual wrote that he spoke with Karen (presumably referring to councilmember Rarey) about 

the project. In response, Mendoza wrote that she loved this and to “please always feel free to 

reach out and give me feedback.” (Pet. ¶23.)  

The facts alleged here are insufficient to show bias or a probability of bias. In general, 

the facts show that two councilmembers made statements against a version of the project 

before they were on the City Council. Once on the City Council, there are no concrete facts that 
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show actual bias or the probability of actual bias. For example, the petition does not allege what 

statements the councilmembers made after being they were elected. Nor are there any facts no 

show financial interest or direct personal benefit to the councilmembers if the project was 

denied.  

Failure to Make Findings  

On the second issue, Respondents argue that Petitioners cannot show that the City’s 

actions on the quasi-judicial decision was prejudicial because the City also denied the 

development plan using its legislative powers. Thus, the City argues there is no prejudice in its 

alleged failure to make the required findings on its quasi-judicial decision. 

In Mountain Defense League, the Board of Supervisors granted a private development 

plan and an amendment to the general plan at the same time. A decision on a development plan 

is a quasi-judicial decision, while changes to the general plan are usually legislative. In Mountain 

Defense League, however, the Court held that the board’s decision did not comply with 

Topanga and consequently ordered that the matter be remanded for the board to make the 

necessary findings to bridge the gap between the evidence and the board’s resolution. (Id. at 

732.)  “Where, as here, an agency in two capacities is simultaneously disposing of two legally 

required functions with but one decision, review of that determination must be by the more 

stringent standard.” (Mountain Defense League v. Board of Supervisors (1977) 65 Cal.App.3d 

723, 729; see also, City of Carmel-by-the-Sea v. Board of Supervisors (1986) 183 Cal.App.3d 

229, 239 [“it has been held that the stricter standard of substantial evidence is controlling where 

an agency decision involves both a judicial and a legislative function.”].)  

The City argues that Mountain Defense League actually supports their position because 

that court recognized that amending a general plan is a legislative function, which alone would 

not require findings. (Mountain Defense League, supra, 65 Cal.App.3d at 732 fn.5.) This 

statement was made immediately before the found that the board’s actions were insufficient as 

to the quasi-judicial decision and stated that the matter needed to be remanded to the board to 

make the required findings. (Id. at 732.) In addition, by remanding the case to the board it 

appears that the court in Mountain Defense League was not concerned with a lack of prejudice.  

Here, as in Mountain Defense League, the City made quasi-judicial and legislative 

decisions on Petitioners’ proposed development plan during the same hearing. In this situation, 

Petitioners are entitled to challenge whether the City made the required findings under Topanga.  

The City’s lack of prejudice arguments fails because Mountain Defense League is clear 

that where the City makes legislative and quasi-judicial decisions together, Topanga findings are 

required for the quasi-judicial decision.  
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Consaul v. City of San Diego (1992) 6 Cal.App.4th 1781 does not require a different 

result. There, the court reviewed a challenge to a change in the zoning of a petitioners’ property. 

The case did not involve multiple decisions that were made at the same time.  

San Francisco Tomorrow v. City and County of San Francisco (2014) 229 Cal.App.4th 

498 is also distinguishable. Although the developer applied for both quasi-legislative and quasi-

judicial permits, the opinion does not state that these were considered and decided together. 

Nor did San Francisco Tomorrow discuss the holding in Mountain Defense League.  

The City has not met its burden of showing that the entire first cause of action fails and 

therefore, the demurrer is overruled.  

The parties’ requests for judicial notice are granted. 

  

 


